OFFICE OF THE STATE ENGINEER PERFORMANCE & PAYMENT BOND INSTRUCTIONS
No bond form other than the one provided by the Office of the State Engineer (hereinafter OSE) will be approved by the Attorney General’s Office without their prior approval. Electronic versions of the enclosed bond form may be obtained from the web page of the Office of the State Engineer, providing the exact wording is retained: http://www.state.sd.us/boa/ose/
GENERAL

The most common errors include lack of titles, lack of acknowledgements, and incorrectly dated acknowledgements.  The State of South Dakota requires that:

1. All bonds must be acknowledged and signed by both the principal and surety or attorney-in-fact. Signatures on the bond form must be original. In order to easily distinguish an original signature from a photocopied one, it is strongly recommended that signatories use ink colored other than black (such as blue) for writing signatures.

2. The Power of Attorney must be dated the same day as the bond.

3. “Strike-outs” and “white-outs” are unacceptable.  Such bonds will be returned for re-execution.
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1. Fill in the name and addresses of the Contractor (Principal) and the Surety's address from the Power of Attorney. Be sure to use the Surety's main corporate office address, not a branch office address.

2. Be sure to use the exact dollar amount from the contract on the Performance and Payment Bond.

3. Use the Project Name, Location, and OSE Project Number from the contract on the Bond.
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1. Fill in the date of the Bond.

2. Complete principal’s signature and title.  The principal must be the president, vice president, secretary or treasurer.  The name and title of the principal must be identical in all sections of the bond. IF the principal executing the bond is NOT the president, vice president, secretary, or treasurer of the firm, a certificate of authority to bind the corporation must be completed.

For example, if the manager of a company is signing and acknowledging as principal, the certificate of authority must be signed by a corporate officer (president, vice president, secretary, or treasurer).  Do not execute the certificate of authority with the signature of the same party.  This error occurs too frequently and delays the approval of many bonds.  A corporate officer must verify the manager (include title) has the authority to execute bonds on behalf of the firm and include his title in the certificate of authority. This certificate must be signed in ink and dated the same day as the bond.

3. Complete the section pertinent to the Surety. If the bond is executed by an attorney-in-fact for the Surety Company or an officer of the Surety Company, his or her signature must be acknowledged and a copy of his or her authority in the form of a Power of Attorney must be attached to the bond.

4. Provide the Surety’s South Dakota Insurance Division License Number. Provide the name and South Dakota Insurance Division License Number for the agent producing the Surety Bond.  

If the Surety company is not based in South Dakota, then one person listed on the Power of Attorney must fill in all sections for the Surety including the Individual, Partnership or Corporate Surety Section and the Producer's (Agent's) Name and Producer's SD License Number on the bond.  If the Surety company is based in South Dakota, then a separate agent with his/her name on the Power of Attorney is able to fill in the Producer's (Agent's) Name and Producer's SD License Number on the Bond. 
PAGES 3-4: ACKNOWLEDGEMENTS

1. Acknowledgement of principal must be completed and dated on or after the contract date (signed & sealed date) of the bond.  The principal acknowledging the bond must be the same party who signs on the face of the bond.  For example, if the president of a corporation signs as principal on the face of the bond, he or she must also complete the acknowledgement of principal.

2. Bonds must be acknowledged by surety or attorney-in-fact and dated on the contract date of the bond (signed and sealed date).

3. Power of Attorney must be attached to the bond and be dated the contract date of the bond.  The attorney-in-fact acknowledging the bond must be identified in the Power of Attorney as having the power to bind the surety.  Do not have two different attorneys-in-fact acknowledge your bond and Power of Attorney.

4. If the Power of Attorney attached to the bond is a copy and not an original, we need one of the following:

a) A letter certifying a copy of the Power of Attorney is recognized by the company.

b) A Certificate stating a copy of the Power of Attorney is recognized by the company.

The letter or certificate stating that a copy of the Power of Attorney is acceptable should be executed by a president, vice president, secretary, treasurer or attorney in fact of the bonding company.

5. Check to be sure that each section is correctly completed by the notary, including the notary’s signature and date of commission.  Each section of the bond is separate and must be notarized separately.
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